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AHHOTALIAS

JleficTByIOIIEe YTOIIOBHO-IIPOLIECCYAFHOE 3aKOHOIATEECTBO YCTa-
HABJIMBACT CAWHBIN TOPSAIOK PACCICAOBAHUS BCEX MPECTYIUICHHUH, TO
€CTb €MHYIO IpolLecCyalbHy0 (GOPMYy M TapaHTHH, 00ECIEUNBAIOIIHE
KaK 3(h(EeKTUBHOE pacclefioBaHUE MPECTYIUICHUH, TaKk U 3allUTy IIpaB
JUYHOCTH.

[IpaBo HECOBEPIICHHONETHETO OOBHHIEMOTO Ha MOJIYYEHHE KauecT-
BEHHOH FOPHIUYECKONH MOMOIIM MpOBO3TIameHo Kak KoHcTuTymmen
PecnyOnmkn ApMeHusi, Tak U YTOJOBHO-TIPOIIECCYATBHBIM KOJCKCOM,
KOTOPBI OTpenessieT MHCTUTYT 00S3aTeNFHOTO yYacTHs 3alUTHHKA,
9TO B CBOIO OYEpe/Ib SIBISIETCS rapaHTHel A (pEeKTUBHOM 3alIUTHI IPaB U
3aKOHHBIX MHTEPECOB OOBUHIEMOTO.

IIpenocraBneHue o0s3aTENBHOTO Y4acTHsl 3aLIUTHUKA B YTOJIOBHO-
MPOILECCYANBHBIX [eflaX ¢ yJacTHEM HECOBEPIICHHOIETHHX O0YCIIOBIIe-
HO UX BO3PACcTOM, ICHXHYECKAM COCTOSHIEM, OTCYTCTBUEM KU3HEHHOTO
OTIBITA W TIPABOBBIX 3HAHMH. M3110’keHHOE CBHIETEIBCTBYET O TOM, UTO B
COCTSI3aTEIbHOM TIpOliecce MPEOCTaBICHNE 0043aTEIFHOTO YUacTus 3a-
IIUTHHUKA AJIS1 HECOBEPIIEHHOJIETHETO SIBIISIETCS. HEOOXOIUMOCTBHIO.

Y4acTue 3allUTHUKA 00ECIICUNBAET PeaIn3aluIo 3a]ay FOBEHAIbHOU
IOCTHULUH, TO €CTh HE HAKA3bIBATH JIULIO, IPEANOI0KUTEILHO COBEPILIHB-
IIee MPeCcTyIUICHHE, a BOCITUTHIBATH €T0, AETaTh MOJHOIPABHEIM WICHOM
oO1ecTBa.
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0060011351 TOMHOMOYUSI, TPEIOCTABICHHBIC 3aIIUTHAKY B YTOJIOBHOM
mpoIiecce, MPUXOIUM K BBIBOAY, YTO KaK Ha MPEABAPHTEIHFHOM CIEI-
CTBUH, TaK U B XOJi¢ CyJeOHOro pa3OuparebCcTBa YroJIOBHOTO Jieia 3a-
IIUTHUKAMU 110 J€J1aM HECOBCPUICHHOJIETHUX MOTYT 6BITB aJBOKaThI, XO-
poIIo paz0oHparoIuecs B IETCKOM MCHXOJIOTHH M MPOLUTH OINpe/esieH-
HYIO MOATOTOBKY IO OOIIEHHIO C AETHMHU.

B pesyibraTe aHanmu3a HACTOSIICH CTAThH MPEIIAracTCsl BHECTH OII-
pelelicHHbBIC TIONPABKU B 3aKOHOJATENBCTBO M IIPUBICKATH B FOBEHAIb-
HOM CyIOIIPOM3BOJICTBE B KAQUECTBE «3AIIUTHUKOBY» HECOBEPIICHHOIET-
HETO O6BI/IH$IGMOFO TaKK€ TEX JIMIL, K KOTOPBIM HeCOBepHJCHHOJTCTHI/Iﬁ
UCTIBITHIBAaET Oouiblee JoBepre (KPOBHBINM POACTBEHHUK, KIACCHBIN py-
KOBOJIUTEIb, JIIOOUMBIN YUUTEb).

KuroueBsble c10Ba: HECOBEPIIICHHOIETHHI OOBUHSAEMBIN, OTACIHLHOE
MPOM3BOCTBO, IpaBa 3alIUTHIKA, 3aKOHHBIN TPEICTABUTEIh, FOBEHAb-
HOE ITPOHU3BOJICTBO.

BBenenue

CornacHo NeiCTBYIOMIEMY YTOJIOBHO-TIPOLIECCYaTIbHOMY 3aKOHO[A-
TENBCTBY IS PACCIICIOBAHMS BCEX MPECTYIUICHUH ONPEIeIICH SIUHBIH 1Mo~
PSJIOK paccieIoBaHus, TO €CTh 00IIast poreccyaibHas (jopma U TapaHTh,
obecnieunBaronue Kak 3QPEeKTUBHOE pacciieIOBaHUE TPECTYINICHUH, TaK U
3alIMTy TpaB 4elioBeka. Vcxoas w3 mpoOjeM yrojloBHOTO CYAONPOM3-
BOJICTBA, 3aKOHOM TIPEYCMOTPEHBI U UCKITFOUYCHUS, KOTOPBIE ONPEACIISIOT-
Ci OCO6CHHOCT$IMI/I Jiaia, COBCPHIMBIICTO IMIPEATIOIaracMocC IpeCTyIICHUC.

[enpro nmpenocraBieHust OTAEIBHON IPOLEAYPHI SBISAETCA HE Orpa-
HUYCHHUE TapaHTHIA, MPEAYCMOTPEHHBIX 3aKOHOM, a HA00OpOT: C CoOXpaHe-
HUEM 3THUX TapaHTUN PEyCMOTPETh B 3aKOHE JIOMOJHUTEIIBHBIC CPEACTBA
3alIUTHI. B cliy4dasax, npeayCMOTPECHHBIX 3aKOHOM, IOMHUMO 3TUX l"apaHTI/Iﬁ
MPEeyCMOTPEHbl U MHBIE MEpBI, rapaHTUpyoIre 3PPEeKTUBHYIO 3aIUTY
NpaB ¥ 3aKOHHBIX HHTEPECOB JIUYHOCTH.

Y4uThIBas BO3pacTHBIC OCOOCHHOCTH HECOBEPIICHHOIETHUX, OJIHUM
U3 TaKux CHOCO6OB 3al0UTHI ABJIACTCA YUAaCTUC 3alIUTHUKA U 3aKOHHOI'O
npencTaBuTes. To eCTh B YTOJOBHOM CYIOTPOU3BOACTBE HECOBEPILIEHHO-
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JeTHeMY 00ecIieunBaeTCs ABOMHOE MPEICTABUTENBCTBO: C OJTHOW CTOPOHBI,
3aIUTHUKOM, a C IPYTOil — 3aKOHHBIM MPECTABUTEIIEM.

Ccoinasice Ha cioBa O.B. ['opbaueBoii 0 TOM, YTO «B IIEJIOM COBpe-
MEHHBIM BapuaHT Paccie0oBaHUs MPECTYIUIEHUN B OTHOLICHUH HECOBEp-
LIEHHOJIETHUX OTPa)KaeT YHUBEPCAIbHYIO UEPTY «KIACCUYECKOIO» paccie-
JOBaHMsI — 00si3aTenbHOE OOecreyeHne 3aluThl U IBOMHOTO IpeICTaBu-
TENbCTBA HECOBEPIICHHOJIETHErO0 OOBUHSAEMOTO (3AIIMTHUK M 3aKOHHBIH
MpeicTaBUTeNb)» [ 1], caemyeT OTMETUTh, 4YTO TAaKOE y4acTue 00ecreynBacT
3alUTY IpaB ¥ 3aKOHHBIX MHTEPECOB HECOBEPIIEHHOJETHUX OT HE3aKOH-
HBIX JIEUCTBUI NOHKHOCTHBIX JiMll. C OJJHON CTOPOHBI, HECOBEPIIIEHHOJIET-
HUN OOBUHSIEMBIN MONyYaeT MCUXOJOTUYECKYIO MOAMEPKKY, a C APYrou
CTOPOHBI, FOPUANUYECKYIO MOJAEPAKKY, KOTOpPask CONPOBOXKIAETCS HAa TIPOTsI-
YKEHHUH BCETO IMpoliecca BCECTOPOHHETO pacciielOBaHus Jela.

B cTarbe aBTOp, B CBETE€ HOBOI'O YTOJIOBHO-TIPOLIECCYAIBHOTO KOJIEK-
ca (mpunsar 30.06.2021r., Becrynui B cuity ¢ 01.07.2022r.), Ha OCHOBe Hay4-
HBIX TPyAOB U npakTuku KaccanuronHoro cyna PA, npeanpuHsn nonsITky
IIPOBECTH CPABHUTEINIbHBIN aHAIN3 MEXIY UMEIOIIMMUCS B TEOPUHU FOPUIU-
YeCKUX OOOCHOBAHUH U PACIPOCTPAHEHHBIX B MPAKTHKE MOJXOJOB, MOJ-
YEepKUBAIOLIMMHU POJIb U OCOOEHHOCTH a/IBOKATa B MPOU3BOACTBE 1O JIeaM
HECOBEPUICHHOJIETHUX.

HUccaenoBareabcKkas 4acTh

[IpaBo HeCOBEPIIEHHOJETHErO MOJ03PEBAEMOI0 MM OOBHHSIEMOTrO
Ha NOJy4YeHHEe KBAIM(UIMPOBAHHOW HOPUIMUECKON MOMOIIM MPOBO3IJIa-
meno Koncrurynueit Pecniy6nuku Apmenus, a Takxe «Y4acTue 3aluTHU-
Ka B YTOJIOBHOM CYJIOIIPOM3BOJICTBE 0053aTENbHO, KOTJa OOBUHSAEMBIN Ha
MOMEHT COBEPLICHUS IPECTYIUICHUS SBIISIETCS HECOBEPIICHHOJIETHUM»
(myHKT 3 yacTH 2 cT. 46).

O0s3arenbpHOE y4acTHe 3alIUTHUKA B YTOJIOBHOM CYAOIPOU3BOJCTBE
ABJISIETCS rapaHTHel 3(PEKTUBHOM 3alUThI IPAB U 3aKOHHBIX UHTEPECOB
HECOBEPILECHHOIETHETO OOBUHIEMOro. YKa3aHHOe TpeOOBaHHUE TaKXke ra-
PaHTUPYET, YTO CIIe10BaTEb U JPyrue JO0JKHOCTHBIE JHla He Oy1yT npu-
HY/1aTh HECOBEPILIEHHOJIETHET0 0TKa3aThCs OT YCIYT BBICOKOKBAIU(UIIH-



122 Yuacmue 3auqumnuxa é npoussoocmee no denam HecoeepuIeHHONEMHUX

POBAaHHOTO 3alIUTHUKA. Belb COBEPIIEHHO OYEBUIHO, YTO INCUXUYECKHU
HE3pEeJbIii HECOBEPILIEHHOIETHUH clad Takke B IUIaHE BOJIM, YTO CO3JAET
BO3MOKHOCTh OKa3bIBaTh HA HETO BJIUSHUE, YTO WHOTJIA MOXET OBITh UC-
MOJIb30BAHO HEAOOPOCOBECTHBHIMU MPEACTABUTEISIMUA TPABOOXPAHUTEIb-
HBIX OPTraHoB ISl yiiep0a ero npaB U 3aKOHHBIX HHTEPECOB [2].

VYyacTue 3alIUTHUKA TIO0 JIeJIaM HECOBEPLICHHOJIETHHUX CIIEAYyeT CUH-
TaTh 00513aTENbHBIM, a OTCYTCTBHE 00ECIIEUCHHSI y4acTusl 3alIUTHUKA B XO-
Je 1ocyAeOHOro MPOU3BOJICTBA MM CYJEOHOrO 3acelaHus ClIeyeT CUu-
TaTh CYHIECTBEHHBIM HapyIIEHUEM YTOJIOBHO-IIPOLIECCYaTLHOTO 3aKOHA.

[IpenycmoTpeHre 0053aTENBHOrO ydYacTUsl 3allUTHHKA B JeNaxX ¢
y4acTHEM HECOBEPIICHHOJETHUX B YrOJIOBHO-IIPOLIECCYaIbHOM IIpaBe
00YCJIOBJICHO WX BO3pPAaCcTOM, TCHUXMYECKHUM COCTOSIHUEM, OTCYTCTBHEM
JKU3HEHHOTO OIbITa U MPABOBBIX 3HAHUU. V37105)K€HHOE BBIIIE CBUIETEIb-
CTBYET O TOM, YTO B COCTSI3aTEILHOM IPOIIECCE MOJ0KEHHE 00 00s3aTeb-
HOM YYacCTHHU 3alIUTHUKA HECOBEPIICHHOJETHErO SBIIIETCS HEOOXOH-
MOCTBIO.

CornacHo JEHCTBYIOIIEMY YTOJIOBHO-IPOIECCYaTbHOMY 3aKOHO/a-
TEIbCTBY OOBHHSEMBIA MMEET MPaBO HE TOJBKO MMETh 3aIUTHUKA, HO U
OTKa3aThCsl OT 3AIIMTHUKA U OCYILECTBISATH 3allUTYy CaMOCTOSTeNbHO. U3
JIEUCTBYIOIIETO YTOJIOBHO-TIPOIIECCYATLHOTO 3aKOHOJATENIbCTBA CIIEAYET,
YTO HE TOJIbKO COBEPIICHHOJIETHUHN, HO U TAK)KE HECOBEPILIEHHOJIETHHI MO-
KET 0TKA3aThCs OT 3amuTHUKA. O01I1ast mpolieccyaabHas Mporeaypa oTkasza
OT 3alIUMTHUKA cieayronias: «Oprad, BeAyluid yroJOBHbIA MPOLIECC, MPHU-
HUMAaET 0TKa3 OT 3al[UTHHUKA JIMIIb B CITy4ae, ecii OOBUHAEMBIH 3asBUI 00
3TOM 110 COOCTBEHHOM MHUIIMATHBE, TOOPOBOJIHHO U B TPUCYTCTBUH 3aIUT-
HUKa, KOTOPBII MOT OBITh €My Ha3HAaueH WU HasHaueH. OTKa3 OT 3aluT-
HUKa HE MPUHUMAETCS, €CJIM OH OOYCIIOBIIEH OTCYTCTBHEM CPEJICTB IS
YIUIaThl FOPUTUYECKUX YCITYT.

CrnemyeT OTMETUTh, YTO TOJIOKEHHE, coaepkaineecs B cT. 47 YIIK
PA crartbe, psIMO IPOTUBOPEYUT CMBICITY CTaTbH 46, KOTOpask ONpeaeseT
ciyudar o0s3aTeIbHOTO YYaCTH 3alIUTHUKA B TIpoliecce. MBI cYUTaeM, 4To
MOJT CJIOBOM «00s3aTEIIbHO» CJIEAYyeT MOHUMATh, YTO BO BCEX CIydasix Op-
raH, BeAyIIUi CyIOMPOU3BOICTBO JOKEH 00€CIIeUUTh y4acTre 3alUTHH-
Ka, HE3aBUCUMO OT ero/ee >xeiaHus. Ecnu B BhIIEYKa3aHHBIX CIy4asx
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ydacTue 3alUTHUKA OCTABIICHO HA YCMOTPEHUE OpPraHa, BEIyIEro Mpous-
BOJICTBO, TO OHO TIEpecTaeT ObITh 00sA3aTeIbHBIM. BHIMIEH3I0KEHHOE Ha-
MPSAMYIO KacaeTCsl U yJacTHsI 3allTUTHHUKA B JIeJIaX C y9aCTUEM HECOBEPIICH-
HOJICTHUX. VIHBIMU CTTIOBaMH, €CJI HECOBEPIIICHHOJIETHUI OTKA3bIBACTCS OT
3alMTHUKA, TO BOIPOC O €ro Y4acTUU OCTAETCsl HA YCMOTPEHHE OpraHa, Be-
nyuiero npouecc. Mexois U3 3alUThl IPaB HECOBEPUICHHOJIETHUX OOBUHSI-
€MBIX, ObLIIO Obl, HECOMHEHHO, KeJIaTeIbHO, YTOOBI TAKOE YCMOTpPEHUE ObI-
JI0 UCKITFOYEHO 3aKOHOM BOOOIIIE, a y4acTHe 3alUTHUKA CUUTAIOCh 00s13a-
TEJbHBIM BO BCeX ciyuasx. [Ipu paccMoTpeHHH U OIleHKE MOTHBOB OTKa3a
OT 3alllMTHUKA U PEeaTbHOM BO3MOXKHOCTH OOBHUHSEMOTO pPeaan30BaTh CBOU
mpaBa, HEOOXOIUMO MPUHSATH 32 OCHOBY TOT (JaKT, UTO HECOBEPILICHHOJET-
HUH HYXAaeTcs B 0co0oii 3ammuTe [3].

[IpaBo Ha 3amIUTy HECOBEPIICHHOJETHETO OOBHUHAEMOTr0 OYIET Cy-
IIIECTBEHHO HAPYIIIEHO, €CJIM HECOBEPIICHHOJICTHUI YJaCTBYET B TIPOIIeCCe
0e3 3aIUTHUKA. 3asBJICHIE HECOBEPIICHHOJETHET0 00 OTKa3e OT 3al[UTHH-
Ka HE MOKET OBITh MPUHSATO OPraHOM, BEAYIIMM MPOLECC, HU MO KaKUM OC-
HOBAHMSIM.

YyacTue 3aiuTHIKA HECOBEPIICHHOJIETHEMY OOBHHIEMOMY oOectie-
YUBACTCS B KAXKJIOM Cllydae, He3aBUCUMO OT TOTO, JKeJIaeT JIM OH UMETh 3a-
IIUTHAKA WU HET. Pazymeercs, peanu3aiusi 3TOTO MpaBa OOBUHSEMBIM,
COTJIACHO JICHCTBYIOIIEMY 3aKOHOATEIILCTBY 00CCIICYUBACTCS C MOMEHTA
apecra, IPUMECHECHHUS MEPhI MPECEUYCHUS WIIH MTPUBJICUCHUS B KA4eCTBE 00-
BHHsIeMOT0. OIHAKO JISWCTBYIOIIEE YIOJOBHO-TIPOIECCYaTbHOE 3aKOHOa-
TENbCTBO YETKO HE YKA3bIBAET, UTO Mbl IOHUMAEM IOJI MOMEHTOM apecTa,
MOCKOJIbKY apecT cOOMpaTeabHOe MOHSATUE, TOITOMY JIUIIO CUYUTACTCS apec-
TOBaHHBIM C MOMEHTA BPYUYCHHSI €My IPOTOKOJIA, TO ¥ IIPABO UMETh 3aIIUT-
HUKa eMy coo0IIaeTcs ¢ ’TOr0 MOMEHTA.

DTO0 03HAYAET, YTO JI0 COCTABJICHHMSI POTOKOJIA 3AUTHUK HE MOXKET
MIPEJICTABIIATh HHTEPECHI JIMIIA, COBEPIIMBIIECTO MPEANOIAracMoe MPEeCTyI-
JICHUE ¥ JIMIIIEHHOTO CBOOO/IBI.

KoneyHo, HECOBEPIICHHOJETHUIN U €ro 3aKOHHBIM MPEICTaBUTEIb
JOJDKCH UMETh TIPABO CMEHHTH 3aIIUTHUKA B CITyJae, eCIIH:

a) MpUIIalIeHHbIA UMH WIK Ha3HavueHHbIH [1anaToit anBokaToB aaBo-
KaT HE OKa3bIBAET HAAJICKAIILYIO IOPUAUYECKYIO TIOMOIIb CBOEMY KIIUEHTY,
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0) ecnu MO KakKUM-THO00 MPUYMHAM MEXJLy HECOBEPLICHHOJIICTHUM U
€ro OMEKyHOM He BO3HUKAIOT OTHOLICHHS B3aUMHOTO JIOBEPHUS.

VYyacTue 3alMTHUKA B Cy1IeOHOM pa3OHpaTeIbCTBE 00SCTICUHBACTCS
B 00I1IeM TOPSIZIKE, TO €CTh 10 MPUTJIAIICHUIO MM Ha3HaYeHHI0. B nenax o
IIPECTYIUICHUSAX, BMEHSIEMbIX HECOBEPILIEHHOJIETHEMY, YYaCTHE 3allIUTHUKA
B CyJIeOHOM pa3bupaTenbCTBE 00SCIEeUUBACTCS B OCHOBHOM 4Yepe3 3aKOH-
HOTO TMPEACTaBUTENS WU OIU3KUX POIACTBEHHHKOB HECOBEPILICHHOJIETHE-
ro. OgHako, ecjy HECOBEPIIEHHOJIETHUIN HE KeJlaeT, YTOObI €ro HHTEPEChHI
IIPEJCTaBIsUl aJBOKAT, MPUIJIAIICHHBIM 3aKOHHBIM IpPEICTaBUTENIEM, TO
IpPENoYTEeHUE CIelyeT OTAATh HECOBEPLUICHHOIIETHEMY 0OBHHAEMOMY [4].

CornacHo yactu 1 cratsu 24 «Mex1yHapOAHOIO IaKTa O rpakKaaH-
CKUX U MOJIMTUYECKUX npaBax»: «Kaxapiit pebeHok, 6e3 Kakoro Obl TO HU
ObUIO pa3nuyusi B OTHOUIEHUH PAcChl, LIBETAa KOXH, 110J1a, A3bIKA, PETUTHH,
HAIMOHAJIbHOTO WJIM COLIMAJIBHOTO MMPOUCXOXKACHUSI, UMYILIECTBEHHOTO 10-
JIO’KEHUS WIM POKIEHUS, UMEET IIPaBO HA «CPEJCTBA 3ALUTHI CO CTOPOHBI
ceMbH, O0IIIeCTBa ¥ TOCYIapCTBA, B KOTOPBIX OH HYK/1a€TCs KaK peOCHOKY.

CornacHo cratee 8, nyHkTy 1 3akona PA «O mpaBax peOGeHkay:
«Kaxplii peOEHOK UMEET MPaBO Ha YCJIOBUS KU3HU, HEOOXOJIMMBIE IS
MOJIHOLIEHHOTO (PM3UYECKOT0, YMCTBEHHOT'O U JYXOBHOI'O Pa3BUTHS.

CornacHo MyHKTY 5 MUHMMaJbHBIX CTaHAAPTHBIX npaBuil «O0 ocy-
IIECTBIICHUU MPABOCY/IUSI B OTHOILIEHUU HECOBEPILIEHHONETHUX» OpraHu-
3anuu O0beannennbix Hanui, («Ilekunckue nmpasunay): «Crucrema npaBo-
Cylus B OTHOILIEHUU HECOBEPUICHHOJETHUX JOJKHA OBITh MPEX]IE BCErO
HarpasjieHa Ha o0ecTieyeHre O1aronoayyusi HECOBEPIICHHOIETHHUX, YTOOBI
Jr00ble Mephbl BO3/ICHCTHS Ha HECOBEPLICHHOJICTHUX MPAaBOHAPYIIUTEICH
BCer/a ObLIM COpa3MEPHBI KaK MHANBUAYAIbHBIM OCOOCHHOCTSIM MpaBOHA-
PYLIUTENS, TAK U 00CTOSATEIHCTBAM IIPABOHAPYILICHUS.

CornacHo nyHkty 17.1 «llekunckux mpasuin», «[Ipu BeIOOpe mMep
BO3JEHCTBUSI KOMIIETEHTHBIN OpraH JOJDKEH PYKOBOJCTBOBATHCS CIEIYIO-
MU IPUHIUITIAMH:

a) Mepsl BO37IeiiCTBHS BCETja OKHBI OBITH COpa3MEpPHBI HE TOJIBKO
00CTOSITENLCTBAM U TSKECTH MPABOHAPYIIEHUS, HO U MOJIOKEHUIO U MOT-
PEOHOCTSIM HECOBEPIIICHHOJIETHETO, a TAKKE MOTPEOHOCTSIM OOIIIECTBA;
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0) Pemenne 06 orpaHu4eHUH JTUYHONW CBOOOJIBI HECOBEPILICHHOIET-
HEro JOJIKHO MPUHUMATHCS TOJBKO MOCTE TIIATEIHHOTO PACCMOTPEHHS
BOIIPOCA, a OTPAaHUYEHHUE TOJIKHO OBITh 10 BO3MOKHOCTH CBEJICHO K MUHU-
MyMy (...)».

Cornacno nyHkty 19.1 Ilekunckux npasui, «Ilomemenne HecoBep-
IICHHOJIETHETO B HCIPABUTEIILHOE YUPEXKJIEHHE BCEerga JOJKHO OBITH
KpailHeW MepoM, NMPUMEHSIEMOW B TEYCHHE MHUHHUMAJIBHO HEOOXOIUMOTO
CpOKay.

Cornacno cratbe 37 KonBennuu OOH o mpaBax pebenka, «[ocy-
JapCTBa-y4aCTHUKH JOJDKHBI 00€CTIeYUTh, YTOOBI:

(...)

(b) Hu onuH pebGeHOK HE JTOHKEH OBITH JIMIIEH CBOOOIBI HE3aKOHHO
WM IPOU3BOJIBHO. ApecT, 3a/iep KaHKe WU TIOPEMHOE 3aKII0YeHHE peOeH-
Ka JOJDKHBI OCYLIECTBIJIATHCS B COOTBETCTBUU C 3aKOHOM U JIOJKHBI HC-
MOJIb30BAThCS TOJIBKO B KQUECTBE KpailHel Mephl U B TEUCHHE KaK MOXKHO
00J1ee KOPOTKOT'O COOTBETCTBYIOIIETO MEPHO/Ia BPEMEHHU.

(o )».

ITynkT 2 IlpaBun OOH, kacaromuxcs 3aliuThl HECOBEPUICHHOJET-
HUX, JINIIEHHbIX cBOOOABI («I'aBaHCKME mpaBuia»), riacutT: «JlumeHue
CBOOO/IbI HECOBEPIIIEHHOJIETHET O JJOJKHO MPUMEHATHCS KaK KpaHss Mepa,
Ha MUHUMAaJIbHO HEOOXOAUMBIH CpoK. OHO TOHKHO OTPaHUYUBATHCS UCKITIO-
YUTEIbHBIMU ciTy4asMu. CpoK HaKa3aHHs JOJKEH ONpPEeeNsiThCs Cy1eOHbIM
OpraHoM, He UCKJIF04as BO3MOXXHOCTH JJOCPOYHOI'O OCBOOOKICHUS.

Jist 5deKTHBHON 3alIMTHI NTPaB M 3aKOHHBIX MHTEPECOB HECOBEP-
IICHHOJIETHET0 OOBHHAEMOT0 OOJIBIIOE 3HAYCHUE UMEET TaK)Ke y4acTHe 3a-
IIUTHHUKA B TPOIECCE JAOKA3bIBAHUSA, YTO B COBOKYIHOCTHU C CHCTEMHBIM
aQHAJIM30M BBIIIIEYKa3aHHBIX MTPABOBBIX HOPM CIIOCOOCTBYET CyAy, BEAyIIle-
My pa30HpaTesbCTBO, AJI MPABUIBLHOTO MPUHATHUS TOTO WM MHOTO pelie-
Hus. JIeMOKpaTMYHOCTh M COCTSI3aTEJIbHOCTh YT'OJIOBHOTO CYJOIPOU3-
BOZICTBA OIIPENEISAETCS CTENEHbIO YUacTHsl CTOPOH Ipoliecca B MpOLEcce
cbopa, uccie0BaHus U OIICHKH J1I0Ka3aTeIbCTB.

B nenom, 3amura npaB 0OBUHIEMOTO0 BO MHOTOM 3aBUCHUT OT CTETIe-
HU Y4acTHs 3allIUTHUKA B MIPOLIECCE T0Ka3bIBAHUS.
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Koneuno, neiictByromuii YronoBHO-IIPOLIECCYATbHbIM KOAEKC HE
MpeAyCMAaTPUBAET PEabHOM BO3MOXKHOCTH U TAPAHTUN y4acTHsl 3alIUTHU-
Ka B IIpOLIECCE JOKA3bIBAaHMS, OJHAKO 10 CPABHEHMIO C IOJIOKEHUSIMH,
YCTAaHOBJIEHHBIMU MPEABIAYIIUM Y TOJOBHO-IIPOLECCYaTbHBIM KOJEKCOM,
OH IpeTepIIe CyIIeCTBEHHbIE N3MEHEHUs, KOTOPbIE CIIOCOOCTBYIOT peau-
3alliy IIpaBa OOBUHSIEMOTO Ha 3aLIUTY.

Yyactue 3aluTHIKA 00ECIIeUnBaeT pean3alluio 3a/1a4 I0BEHATbHON
IOCTUIIMH, TO €CTh HE HAKa3blBaTh JIMIIO, COBEPUIMBIIEE MPEANOIAracMoe
MPECTyIUICHNE, a BOCIUTHIBATh €ro, JeJaTh €ro MOJHOMPABHBIM YJIEHOM
oOmiecTBa. 3alIUTHUK JOJKEH OOpaTHTh BHMMaHHE CyJeOHOro oprasa,
OCYILECTBJISIOLIETO TPOM3BOJICTBO T10 JIENTy, B YACTHOCTH CYJI, Ha TOT (aKT,
YTO B ClIy4ae HECOBEPILEHHOJIETHUX, CUCTEMA MPABOCY/ Ul HAlpaBJieHa Ha
obecrieueHne OJIaronoayyrs HECOBEPUIEHHOJIETHETO, C TEM, YTOOBI JIF00ast
Mepa, 3aTparuBaroIas npearnooKUTEIbHO COBEPUIMBIIETO MPECTYIICHUE
HECOBEPUICHHOJIETHET0, OblJla COpa3MepHa KaK €ro Wiu ee JIMYHbIM Xapak-
TEPUCTUKAM, TaK ¥ CTENEHH TSHKECTH MPECTYIUICHHUS. DTOT BOIPOC JTOJIKEH
OBITh B LICHTPE BHUMAHUS aJIBOKAaTa 3alUThl HA MPOTSXKEHUHU BCETO YTOJIOB-
HOT0 Ipoliecca.

Koncruryunonnsiii Cyn PecriyOnuku Apmenus IloctaHoBneHueM
ot 8 oktsa0pst 2013 roma NeCJIO-1119 BeIpazun nmpaBoBYyIO MO3HIIHIO, CO-
IJIACHO KOTOPOM 3alllUTHUK BO BCEX CIyyasiX JOJDKEH UMETh IPaBO y4yacT-
BOBATH B CJICJICTBEHHBIX U MHBIX MPOIECCYATbHBIX ICUCTBUSIX, TPOU3BOIH-
MBIX B OTHOIIEHHWHM OOBUHSIEMOro0, 0€3 MoJa4yu KaKoro-inbo XoaaTaicTBa,
HE3aBHCHMO OT TOT'0, UMEETCS JIU TaKOE XOJaTaiiCTBO OT MO03PEBAEMOI0
WM OOBHHSIEMOTO, HJIA HET [5].

Bompocsr onpeaenenus u KiacCuPUKAIUU CyObEKTOB TIOKA3bIBAHUS
BCET/]a HAXOIUJIUCh B LIEHTPE BHUMAaHUS YYEHBIX-IOPUCTOB, U €IMHOTO MO/~
X0Jia 10 ATOMY NOBOAY He cyuiecTByeT. He cebutasich Ha MHEHUS, CyIIECT-
BYIOLIME B IOPUAMYECKOMN JIMTEpAType MO 3TOMY BOINpPOCY, HEOOXOIUMO
MOYEPKHYTh, YTO Hanbosiee paclpOCTPAHEHHBIM MOJIX0JIOM SIBJISIETCS TO,
YTO CyOBbEKTaMH JOKa3bIBaHUs SIBJSIOTCS T€, KOTOPbIE CBA3aHbI C YTOJIOB-
HO-TIPOLIECCYaIbHBIMU OTHOIICHUSIMHU, BCE YYACTBYIOIINE CYOBEKTHI, XOTH
KOKIBIA U3 HUX CYHIECTBEHHO OTJIMYAETCS M0 MECTY U POJIH, KOTOPYIO OH
UrpaeT B 3TOM Iporecce [6].
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3alIUTHUK OTHOCUTCS K TeM CyOBEKTaM JI0OKa3bIBaHUs, KOTOPHIE HA
MPOTSKEHUH BCETO Cy1e0HOT0 IIpoliecca 3alMiaeT He CBOU ITpaBa, a paBa
U 3aKOHHbIE MHTEpECHI Apyroro juua. MHeiMu cioBamu, B Ipoliecce JoKa-
3bIBaHUS 3aLIUTHUK UMEET aKTUBHOE U IIOCTOSIHHOE Y4YacTHE.

B mponeccyanpHOl nuTepaType 3allUTHUK Kak CyOBEKT CyJeOHOro
pa3dupaTenbCTBa BbIIEIAETCS CICAYIOIIUMU IPU3HAKAMU:

1) 3alMTHUK y4acTBYeT B JOKa3bIBaHUM, 3aHUMAs 3apaHee ompese-
JIEHHY10, KOHKPETHY0 1o3uLuI0. To ecTh B Ipoliecce 10Ka3blBaHUS OH BbI-
HOJHSIET JMIIb 3alIUTHYIO0 (QYHKLUIO, CyTh KOTOPOIl 3aKIF04aeTCsl B BbISIB-
JICHUU M paccieloBaHUU OOCTOSTENBLCTB, OMPABABIBAIOIINX OOBHHIEMOTO
WM CMATYAIOIIUX €r0 OTBETCTBEHHOCTD,

2) 3alIUTHUK HE HECET OCHOBHOM M HENOCPEACTBEHHON OTBETCTBEH-
HOCTH 32 BCECTOPOHHEE UCCIIEJOBAaHUE OOCTOSITENBCTB /I€1a U Pealn3alinio
JI0Ka3aTeJIbCTBEHHBIX 3a/lad Ha KOHKPETHOM CTaJuu CyJONpPOU3BOCTBA,
XOT$ €ro npoleccyaibHast 1eATeIbHOCTh 3TOMY CIIOCOOCTBYET,

3) 3aIUMTHUK HE MOXET MPUMEHSATh MPOLECCyalIbHbIe CAaHKIMU WIIH
MHbIE MEPbI IPUHYKICHUS B OTHOILIEHUH APYTUX CYOBEKTOB JOKA3bIBAHUS,
IIOCKOJIBKY OH HE HaJIeJIEH FOCYAapCTBEHHBIMU IIOJTHOMOYMSIMH U HE UMEET
IIpaBa OCYILECTBIIATH IPABOOXPAHUTENBHYIO JEATEIBHOCTD,

4) 3alIUTHUK HE CYUTAETCA CyOBEKTOM, OTBETCTBEHHBIM 3a cOOp,
MPOBEPKY U OLIEHKY JTIOKa3aTeNIbCTB [7].

VYyacTtue 3alUTHUKA B MPEACTABICHUU JI0KA3aTEIbCTB MO YrOJOB-
HBIM JIeJlaM TapaHTUpPyeT 3alIUTy MpaB U 3aKOHHBIX UHTEPECOB OOBHHsIE-
MOro. Y4acTBysl B NpeJCTaBICHUM J0Ka3aTeNbCTB HA CTaJAMU IpeBapH-
TEJIBHOTO PACCIIEJOBAHUS, 3aLIUTHUK CIIOCOOCTBYET COOMpPAHUIO Jl0Ka3a-
TENbCTB, €0 BCECTOPOHHEN ITPOBEPKE U MPABUIILHON OLICHKE [§].

VYyacTue 3allMTHUKA HECOBEPIICHHOJETHET0 OOBMHSEMOIO B IPO-
1iecce J0Ka3blBaHMs KpaiiHe Ba)kKHO, TaK KaK B CHJy CBOErO BO3pacTa OH
BPSJl JIM CMOJKET y4acTBOBATh B IIpoliecce JI0OKa3bIBaHUS. Mexay TeM, 3a-
UIUTHHK, 3alpalinBas JOKyMEHTHI WIH HHPOPMAIUIO Yy TOCYIapCTBEHHbBIX
OpraHoOB, OpraHU3alMil UM MyTEM ONpOca OTAEIbHBIX JIULl MOXKET MOJTY-
YUTh JOKA3aTeNIbCTBA, KOTOPbIE MOTYT UMETh CYIIECTBEHHOE 3HAYEHUE MTPU
Ha3HAuY€HUH HECOBEPLICHHOJETHEMY HaKa3aHHs WIN IPUMEHEHUH K HEMY
Mep BOCIIUTATEIbHOIO BO3/IEHCTBHUS.
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3alUTHUK, YYaCTBYIOIIUN B MPoliecce JOKa3bIBaHMsI, 00sI13aH, HCXO-
JIsl U3 UHTEPECOB HECOBEPILIEHHOJIETHETO, 3asIBISITh COOTBETCTBYIOIIUE XO-
JlaTaiiCTBa, HAIIPABJICHHBIE HA COBEPILICHUE TAKUX MTPOLECCYATIbHbIX JICUCT-
BUIA, KOTOPBIE MOT'YT CHOCOOCTBOBATH 3aIIIUTE MPAB U 3aKOHHBIX HHTEPECOB
HecoBeplIeHHOJeTHero. CUTyanus MOXKET CII0XKHUTBCS B Cllydae, €Clii Op-
raH, BeyIIUH IPOU3BOJICTBO, HE IPOU3BOJIUT CJICICTBEHHBIE ICHCTBHS, HE-
00X0JIMMBIE NJISl YCTAHOBJIEHHSI OOCTOSITEILCTB, COCTABISIONIUX MPEIMET
JIOKa3bIBaHUS! B OTHOLLIEHUH HECOBEPILIEHHOJIETHETO.

Bo Bcex cimydasx Bo30ysk/IeHHE X0JaTaliCTB IMEET BaKHOE 3HAYCHHE,
MOCKOJIBKY B COOTBETCTBUM C JACHCTBYIOLUIUM YTOJIOBHO-IIPOLIECCYATIbHBIM
3aKOHOJIaTEIHCTBOM 3AIIUTHUK UMEET MPABO YYACTBOBATH B CJIEJICTBEHHBIX
JIEUCTBUAX, TPOBOJAUMBIX IO €r0 XOJATaCTBY WIJIM XOJATANUCTBY €ro Mmoj-
3alIMTHOTO. Y4YacTUE 3allUTHUKA B MPOU3BOJCTBE CIEICTBEHHBIX JECHCT-
BUI camM 110 cebe oApa3yMeBatoT paciliupeHue cepbl JeHCTBUS MPUHITH-
1a COCTSA3aTeIbHOCTH B JocyAeOHOM mpou3BoacTBe. KoneuHo, opraH, Be-
YU IPOU3BOJICTBO, 00513aH CBOEBPEMEHHO HH(POPMUPOBATH 3AIIUTHUKA
WJIM €0 MOA3AIIUTHOTO O CJIEJACTBEHHBIX JEHCTBUAX, TPOBOJUMBIX IPU UX
MIOCPEIHUYECTBE.

B otHOIIEHNN yyacTHs aJBOKaTa 3aCily>KMBAET BHUMAHUS U BOIIPOC
€ro CreIuaIn3alyy 1o JeaM HeCOBEpIICHHOMEeTHUX. OTHUM U3 BaXKHBIX
TpeboBanuit [[eKMHCKUX MPaBUJT ABJISICTCS HATMYKE CIICIIUATU3UPOBAHHOTO
oprasa IIo JieJlaM HECOBEPIIECHHOJIETHUX.

Mpg1 cunTaeM, 4To 3TO TpeOOBaHKUE B PaBHOM CTETICHU OTHOCUTCS U K
aaBokaraM. [lo Hamemy MHEHHIO, aJBOKAThl, IOMUMO OKa3aHUs KayecT-
BEHHOU IOpUINYECKON MOMOIIH, JOJHKHBI 00J1a/1aTh 3HAHUSIMU B 00JacTH
MEeAArOTUKH U TICUXOJIOTHH, YTOOBI yMETh HAXOIUTh B3AUMOIIOHUMAHUE CO
CBOMMH KIIMEHTaMH U BBIOUPATh MPABHIBHYIO TAKTHKY 3alUTHL. [la, 3TOT
BOIIPOC BaXEH M IS IBOKATOB FOCYAAPCTBEHHOT O 3alIUTHUKA, [TOCKOJIBKY
y4acTHe 3allUTHUKA B JIeJIaX HECOBEPIICHHOJIETHUX SIBIIIETCS 0053aTelb-
HBIM, M TAKOE y4acTHe B OCHOBHOM obecreunBaercs I1anartoii aaBokaTos'

! TloMuMO OKa3aHus KA4E€CTBEHHON IOPUIMUECKOM TOMOIIM HECOBEPIIEHHONETHAM TI0JI03-
peBaeMbIM U OOBHHIEMBIM, TaK)K€ Ba)KHO, YTOOBI aJJBOKAT-OOBHHSEMBIH CIIEUaIH3HPO-
BajiCsd Ha J€JlaX HECOBEPUIEHHOJETHUX. B 3Toi CBA3M OlLEeHKa, cofaepkKalasics B OTYETE,
MOJIrOTOBJIEHHOM M0 Tpock0e PernonansHoro oduca FOHMCE® B LlenrpansHoii Aznw,
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[9]. Ha camom zenie, BOSHUKAIOT HEKOTOPBIE TPYJHOCTH P BBIOOpE 0011Ieit
CTpaTeruy 3alluThl IPaB U 3aKOHHBIX MHTEPECOB HECOBEPIICHHOJETHETO
00BHHSEMOTO. 3aIUTHUKY JOCTATOYHO CJIOKHO 3alIUIIATh MpaBa U 3aKOH-
HBIE HUHTEPECHI HECOBEPIICHHOJIETHETO, C KOTOPHIM HE YCTAaHOBJICHO B3aUM-
Hoe nmoBepue. KoHuuKT co3nmaer 3HauuTenbHbIE TIPOOIeMbl 11 dhdek-
TUBHOU 3aILUATHI.

Kaccaunonnsiii Cyn PA, kacasich npou3BOACTBa MO JejiaM HECOBEp-
IICHHOJIETHUX, KOHCTATHPOBAJl, YTO HECOBEPILIECHHOJIETHUE B CHIIY CBOETO
BO3PACTa U COIMATIBHO-TICUXO0JIOIMYECKIX OCOOCHHOCTEN HYKIAalOTCS B 0CO-
60i1 3a00Te ¥ BHUMaHHH, IOATOMY IPU OCYIIECTBICHUH MPABOCYAHs HEOO-
XOJIMIMO YYUTBIBATH BO3MOXKHOE BIIMSHUE MTPUHUMAEMbBIX MEp Ha UX OJaro-
nonyuue. [Ipu 3ToM He0OXOAMMO YUUTHIBATE, YTO B JAHHOM CITy4ae He00Xo0-
JIUMO YYUTHIBATh CTETICHb TSHKECTU COBEPIICHHOTO MTPABOHAPYIIICHUSI.

B wacTHOCTH, BBIOOp IPUMEHSIEMBIX MEp BO3JCHCTBUS JOJKEH OTIpe-
JIEJSTHCS HE TOJBKO TSHKECTHIO COBEPIIICHHOTO MTPaBOHAPYIIEHHUS, HO U UH-
TUBUAYaTbHBIMU OCOOEHHOCTAMU NuIia. CaHKIIMH, CBA3aHHBIE C U30JISAIUEH
OT 00I11eCTBa, TOJKHBI MPUMEHSATHCS K HECOBEPIICHHOJIETHUM B KaueCcTBe
KpaliHeW Mepbl, HAa MAaKCUMAJIbHO KOPOTKUI CPOK U B OTPAaHUYECHHBIX U UC-
KJIFOUUTEIIbHBIX CITy4asix, IOCKOJIbKY, B OTJIMYHE OT B3POCIbIX, HETaTUBHbIE
MTOCIICJICTBHS JIMIIICHUST CBOOOBI I HUX OoJiee cepbe3nbl. OHM OKa3biBa-
10T O6omboe Bimsiaue [10].

CreyeT OTMETUTBD, U4TO B Cllydae BHIOOpa COBMECTHOM CTpaTEruu 3a-
IIUTHI MOTYT BO3HUKHYTH Pa3HOTJIACHUSI MEXJy HECOBEPIICHHOJETHUM U
€ro 3aKOHHBIM MpeJCcTaBUTeNeM. B Takux ciydasix Juisl 3alIUTHUKA BO3HU-
KaeT CJI0XKHAsl CUTYaIlMsl: COTJIAIlaThCs JIM ¢ HECOBEPIIEHHOJIIETHUM OOBH-
HSIEMBIM WJIH €T0 3aKOHHBIM MPEACTABUTEIIEM, UM BHIOPATh U OTCTAMBATH
CBOIO TOYKY 3pEeHHsI?, KOTOpas, [0 €ro MHEHHIO, OoJiee MPeIOYTUTEIbHA
JUTSL KJTUEHTA.

Boctounoit Esporner u Coppyxectsa HezaBucumbix I'ocynapcTs, ciaeryeT OTMETHTB: UTO
HET I'OCYJapCTBEHHBIX 3aLUTHUKOB, CIELMATU3UPYIOIUXCS HA JeJIaX C y4aCTUEM JEeTel-
OTBETYMKOB (MM C ydacTueMm HecoBepuieHHosieTHUX). Cotpynuukn Oduca rocyaapet-
BEHHOTO 3all[UTHHKA HE 00YyYEHBI IETCKOMY Pa3BUTHIO, IETCKO IICUXO0JIO0TUH, UHTEPBBIOU-
poBaHuIO AeTell u npasa pebenka. IIpencraBieHre HHTEPECOB eTei-KepTB UK CBUETE-
JIeil He BXOAuT B KoMneTeHuo HapoaHoro 3amurHuka.
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He cnenyet 3a0piBaTh, YTO B YCTAHOBJICHHOM YTOJIOBHO-IIPOLIECCY-
aJbHBIM 3aKOHOJIATEIBCTBOM MOPSIIKE «3aIIUTHUK HE UMEET IpaBa COBEp-
maTh HUKAKUX JEHCTBUM, MPOTUBOPEYAILIUX HMHTEpPEcaM IMOACYIUMOIOY,
OJIHAKO MOXKET CITyYUThCS, YTO BEIOpAHHAS U MIPEATIOKEHHAS MTOICY AUMOMY
MO3ULIUSL IEUCTBYET BO Bpe.l oa3amMTHOMY. KoHeuHO, paBoBbIe OCHOBA-
HUS MO3ULIMH 3aIUTHUKA 3aKPEIUIEHbI B YTOJIOBHO-IIPOLECCYAIbHOM 3aK0-
HozaarenbcTBe. CripaBeyinBo MHeHue I'. I'ykacsHa o TOM, 4TO 3alUTHUK
CBsI3aH ¢ OOBHHSIEMBIM CBOEH MPOILIECCYAIbHOMN NIEATEIHHOCTHIO U 00s3aH
COTJIaCOBBIBATh C HUM CBOIO TO3UIIMIO, HO TOJBKO B CBSI3U C BHIMIOJTHEHUEM
00s13aHHOCTEH, BO3JI0’KCHHBIX Ha HEro 3akoHoM [11].

MoskeT /i B BBIIICONMHCAHHON CUTYallMH 3allUTHUK BHIOpATh UHYIO
CTPATEryio 3allUThl, OTIIMYHYIO OT MPEUI0KEHHON HECOBEPUICHHOJIECTHUM
MOJICY/IMMBIM WJIM €r0 3aKOHHBIM TpejcTaBuTeneM? B 3ToM Bompoce Mbl
coriacusl ¢ no3unuedt C. J{unbanasHa o TOM, 4TO «...J1a, 3aIIUTHUK MOYXKET
MMETh UHYIO MMO3UIUIO, YeM KJIIMEHT U ero 3aKOHHBIN IPeCTaBUTEINb, €CIIH
OH CUHUTAET, YTO UX MO3UIIMS HEMIPaBUIIbHA U BEJET K YXY/IICHHIO COCTOSI-
HUs ero kireHTa. OJIHAKO OH JIOJDKEH «IIPUHSTH BCe MEphl YOEAUTh B ’TOM
CBOET0 HECOBEPILIEHHOJETHETO KIIMEHTA U €r0 3aKOHHOTO MPEICTaBUTEIIS».

3akjaro4yeHue

[Tpu BBIOOpE cTpaTeruu 3alIUThI, aJBOKAT JOJDKEH BCErla COraco-
BBIBaTh CBOIO MO3UIUIO C MO3ULIMEH MOJICYIUMOT0, HECOBEPIIIEHHOIETHETO
O0OBHMHSIEMOTO U €r0 3aKOHHOTO MPEICTABUTEINS, YTOOBI 3anuTa Oblia 3¢-
(bexkTUBHON. AJTBOKAT MOJIKEH HH(OPMUPOBATH CBOETO HECOBEPIICHHOET-
HEro OTBETYMKA U €T0 3aKOHHOT'O MPEICTaBUTENS 000 BCEX BO3MOXKHBIX He-
TaTUBHBIX MOCJEACTBUAX 3aHITON MUMU MO3ULUU U MPUHATH MEPHI K TOMY,
YTOOBI OHU MIEPECMOTPEIH Ty MO3UIIHNIO, 3aMEHUB €€ 00JIee BHITOIHBIM IS
HUX BapuaHToOM. Eciii 3T0 HEBO3MOKHO, TO OH UMEET MPaBo, UCXO/S U3 CH-
TyaluHu, JIMOO COTJIACUTHCS C MO3UIUEI CBOETrO MOA3AIIMTHOTO, MOAYUHS-
SCh €r0 BOJIE M CUMTAs ee He MPOTHUBOpEYaIlleil ero nHTepecam, J0o BbII-
BUHYTh CBOIO COOCTBEHHYIO IMO3HUIIMIO, KOTOpas OyJIeT COOTBETCTBOBATH
MHTEpecaM HECOBEPIICHHOIETHET0 0OBHHSIEMOTO.
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O0001mas MOJTHOMOYHS, TPEJOCTABICHHBIC 3aALIUTHIKY B yTOJOBHOM
MPOILIECCE IO JIeJiaM HECOBEPILICHHOJICTHUX, IIPUXOIUM K BBIBOJLY, YTO KaK
Ha [IPEBAPUTEIBEHOM CIIE/ICTBHH, TaK U B X0JI€ CyJe0HOTO pa3dnupaTensCet-
Ba yroJOBHOTO JIeJla, 3aIIMTHUKAMH TI0 JIeJlaM HECOBEPIIECHHOJIETHUX MO-
I'yT OBITH T€ aJBOKATHI, KOTOPBIE XOPOLIO Pa3OMPAIOTCs B JICTCKOW MCHXO-
JIOTUY U TIPOLITH OTIPEICIICHHBINA Kypc 00y4YeHUs UIsl OOIIEHHS C ICThMHU.

[Mpemaraercs, 1e1ecoo0pa3sHbIM BHECTH OIPE/ICIICHHBIC MOIPABKH
(M3MeHeHus1) B 3aKOHOAATENILCTBO M MPHUBJIEKATh B IOBEHAJILHOM CYIOTIPO-
M3BO/ICTBE B KAYECTBE «3AIIUTHUKOBY» HECOBEPLICHHOJIETHETO OOBHHAEMO-
r0 TAaKXKe TeX JIMI, K KOTOPhIM HECOBEPIICHHOJICTHUI UCIIBITBIBAET OOJIb-
1ree oBepue (KPOBHBIC POJICTBEHHHUKH, KIIACCHBIH PYKOBOJUTEIb WU JIFO-
OMMBIN YUUTEIIb).

Kpome Toro, BaskHOE 3HauCHHE MMEET MOBEJICHHUE 3aKOHHBIX IpEe.-
CTaBUTEJCH BO BpeMs pa30MpaTeNbCTB B OTHOLICHUH HECOBEPLICHHOJIET-
HUX, IOCKOJIBKY JIF000# poanTeNh OyAeT Mpuiiarath BCe YCHIIHS, YTOObI 3a-
HIUTHTh CBOETO peOCHKA, U BIIOJHE BO3MOXHO, YTO YTO POAUTEIH HE CMO-
KET 00ecIeUnTh MCUXOJOTHYECKOE U IMOIIMOHATIBHOE CIIOKOMCTBHE U MO-
’KET ObITh MOTUBUPOBAH 3THM Ha JICHCTBUS, KOTOPBIE OKaXXYT HEraTUBHOE
BJIMSHUE HA HECOBEPILICHHOJETHETO, U YTOOBI M30€KaTh 3TOr0, MbI CUUTA-
€M, 9TO B pa30UpaTeIbCTBaX, KACAIOIIMXCS HECOBEPIICHHOICTHUX JIOJDKHO
IPUBJICKATHCSA IPYroe JHIO, KOTOPOE MOXKET OCYLIECTBIISTH YTOJOBHO-
NpOLIECCYyalIbHBIE TOTHOMOYHS

BaxHO MOIYEPKHYTh, YTO Oemu — IMoO UHOUBUOYATbHOCHU, 1 HEOO-
XOIUMO COOJIOIATh YEThIPE KPaeyrobHbIX MpHHIUIAa KoHBeHIIUH O mpa-
Bax peOeHKa, a IMEHHO: HEIMCKPUMHHAIMS, HaWTydIIee 00ecreyeHne nH-
TepecoB peOeHka, obecreyeHre npaBa pedeHKa Ha )KU3Hb. U Pa3BHUTHUE, A
TaKKe NpaBo peOeHKa Ha ydacTue. B cyneOHbIX pa3oupaTenbeTBax ¢ ydac-
THEM HECOBEPIICHHOJIETHUX BAXKHO JOJKHBIM 00pa30M OIIEHHTh MOPaJib-
HO-TICUXOJIOTHYECKOE COCTOSHHE peOeHKa, Y4ecThb €ro MHEHHE B COOT-
BETCTBHU C €T0 BO3PACTOM U 3PEIOCTHIO.
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DEFENSE COUNSEL’S PARTICIPATION IN JUVENILE PROCEEDINGS
1. Avagyan
Russian-Armenian (Slavonic) University
ABSTRACT

The current criminal procedure legislation establishes a single procedure for the
investigation of all crimes, that is, a single procedural form and guarantees that ensure
both effective investigation of crimes and protection of individual rights. The right of
a minor accused to receive high-quality legal assistance is proclaimed both by the
Constitution of the Republic of Armenia and the Code of Criminal Procedure, which
defines the institution of mandatory participation of a defender, which in turn is a
guarantee of effective protection of the rights and legitimate interests of the accused.
The provision of mandatory participation of a defender in criminal procedural cases
involving minors is conditioned by their age, mental state, lack of life experience and
legal knowledge. The above indicates that it is necessary to provide mandatory
participation of a defender for a minor in an adversarial process. The participation of
the defender ensures the implementation of the tasks of juvenile justice, that is, not to
punish the person who allegedly committed the crime, but to educate him, to make him
a full member of society. Summarizing the powers granted to the defense attorney in
criminal proceedings, we conclude that both during the preliminary investigation and
during the trial of a criminal case, juvenile defenders can be lawyers who are well
versed in child psychology and have received some training in dealing with children.
As aresult of the analysis of this article, it is proposed to introduce certain amendments
to the legislation and to involve in juvenile proceedings as “defenders” of the minor
accused also those persons in whom the minor has more confidence (a blood relative,
a class teacher, a favorite teacher).

Keywords: minor accused, separate proceedings, rights of the defender, legal
representative, juvenile proceedings.



